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[N]ation-states do not make customary international law.
Instead, it is made by "the people that care; the professors,
the writers of textbooks and casebooks, and the authors
of articles in leading international law journals"[..] the
problem with lodging discretion in publicists is that it has
high agency costs. The "people who care” are self appointed
and cannot be considered the faithful agents of anyone but
themselves. They certainly are not likely to be agents of their
fellow citizens, because they are not accountable to them
and do not represent popular views about what counts
as"reasonable"5
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[Clustomary law theory is indeterminate, not just because
its application requires discretion, but because there is no
common understanding of how to determine customary
norms. Sometimes opinio juris is inferred from regular
practice, which follows the medieval jurists' focus on acts but
effectively does away with the subjective element altogether.
More often nowadays, opinio juris is found in normative
statements—U.N. General Assembly Resolutions, aspirational
treaty language, and the like. Such statements, which are
generally divorced from actual state practice, are more like
statements about the moral obligation or reasonableness of
a principle than they are an account of why states do what
they do. Moreover, phenomena like jus cogens norms, which
are supposedly not subject to consent or derogation, look a
lot like natural law to laypeople not steeped in international
law theory. Yet acts now prohibited by the jus cogens norms,
such as slavery, may, a few centuries ago, have been fully

acceptable elements of international law.”
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Because the United States [is] in an armed conflict with al
Qaida and the Taliban, it [is] proper for the United States
and its allies to detain individuals who [are] fighting in that
conflict. One of the most basic precepts in the law of armed
conflict is that states may detain enemy combatants until
the cessation of hostilities55
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An act of Congress ought never to be construed to violate
the law of nations if any other possible construction
remains, and consequently can never be construed to
violate neutral rights or to affect neutral commerce further
than is warranted by the law of nations as understood in
this country.
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The Charming Betsy doctrine is a helpful tool for statutory
construction, but it is not a substantive law. It is always the
case that "clear congressional action trumps customary
international law and previously enacted treaties."
Guaylupo-Moya, 423 F3d at 136 (holding that it is improper
to apply the Charming Betsy canon when "the relevant
provisions [of domestic law] are unambiguous"). Here,
concern for U.S. compliance with the WIPO treaties and
the FTAs cannot override the clear congressional intent
in §106(3).68
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[The] sovereign of the place is capable of destroying this
implication [of consent], but that until such power be
exertedinamanner not to be misunderstood, the sovereign
cannot be considered as having imparted to the ordinary
tribunals ajurisdiction [emphasis added — AS], which it would
be a breach of faith to exercise.
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International law is part of our law, and must be ascertained
and administered by the courts of justice of appropriate
jurisdiction as often as questions of right depending
upon it are duly presented for their determination. For
this purpose, where there is no treaty and no controlling
executive or legislative act or judicial decision [emphasis
added — AS], resort must be had to the customs and usages
of civilized nations, and, as evidence of these, to the works
ofjurists and commentators who by years of labor, research,
and experience have made themselves peculiarly well
acquainted with the subjects of which they treat. Such works
are resorted to by judicial tribunals, not for the speculations
of their authors concerning what the law ought to be, but for
trustworthy evidence of what the law really is.
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[Tlhe greater the degree of codification or consensus
concerning a particular area of international law, the more
appropriateitisforthejudiciarytorenderdecisionsregarding
it, since the courts can then focus on the application of an
agreed principle to circumstances of fact, rather than on the
sensitive task of establishing a principle not inconsistent
with the national interest or with international justice.
It is also evident that some aspects of international law
touch much more sharply on national nerves than do
others; the less important the implications of an issue are
for our foreign relations, the weaker the justification for
exclusivity in the political branches [emphasis added — AS].

11271 YW Nwyna 1121 11p1nKRN0 vawnn ,7%11W poa vawnn na
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Therefore, rather than laying down or reaffirming an
inflexible and all-encompassing rule in this case, we decide
only that the Judicial Branch will not examine the validity
of a taking of property within its own territory by a foreign
sovereign government, extant and recognized by this
country at the time of suit, in the absence of a treaty or
other unambiguous agreement regarding controlling legal
principles, even if the complaint alleges that the taking
violates customary international law.72
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The potential implications for the foreign relations of the
United States of recognizing such causes should make
courts particularly wary of impinging on the discretion
of the Legislative and Executive Branches in managing

foreign affairs.
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We have no congressional mandate to seek out and define
new and debatable violations of the law of nations, and
modern indications of congressional understanding of the
judicial role in the field have not affirmatively encouraged
greaterjudicial creativity.
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This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made,
or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing
in the Constitution or Laws of any State to the Contrary
notwithstanding.
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"It is, moreover,
well settled
that the
United States’
interpretation
of a treaty

”is entitled to
great weight”.
The Executive
Branch has
unfailingly
adhered to

its view that
the relevant
treaties do
not create
domestically
enforceable
federal law.”
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It is, moreover, well settled that the United States'
interpretation of a treaty "is entitled to great weight". The
Executive Branch has unfailingly adhered to its view that
the relevant treaties do not create domestically enforceable
federal law.
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Though the views of our own citizens are essentially
irrelevant to the Court's decision today, the views of other
countries and the so-called international community take
center stage.

INNNW NITN™ N1 TRN 10 01790101 11120 NIXIRW N T2V, INYTY
,0110P7 NN WA1v7 117097 91422 1770 N1MAT 1272 DINR 7Y
VIYINN NYT .WIATYN TA1 11PTINN D1TINIP 'R NIVVN IR NPTNN
1MN2W VYNIDNT N'WIN NN1YY ,N1NT N1I17TA YW NTRVA IR N2'WNn
vawnNn 7YY nninn NN NAN1T NP0 .NINNNN A1NonY RpnT

n1aw 1an N1’
T12'" vawna
nawaan nN
nmMwan v

NN N1'YI1%1an
N1AInNn 1Tw9
vawna n1a
nyain NN nyny
NivI7pPan N1INNN
Nn171121 ,N"VNIVIN
N0 77TNnn
nP'pPn TYNAY
n1anKk nw1an
nip'ayn 1a'N

7. n1vawn niMat

W19'WN DTAWPRN N1T'WA "NINTIAN vawnn 17T N17122

42



"What these
foreign sources
‘affirm’, rather
than repudiate,
is the Justices’
own notion of
how the world
ought to be,
and their diktat
that it shall be
so henceforth
in America. The
Court’s parting
attempt to
downplay the
significance of
its extensive
discussion of
foreign law is
unconvincing.”
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What these foreign sources “affirm”, rather than repudiate,
is the Justices’ own notion of how the world ought to be,
and their diktat that it shall be so henceforth in America.
The Court's parting attempt to downplay the significance
of its extensive discussion of foreign law is unconvincing.
“Acknowledgment” of foreign approval has no place in the
legal opinion of this Court unless it is part of the basis for the
Court’s judgment —which is surely what it parades as today.
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If the Court is to decide judicially in accordance with that it
conceives to be the law of nations, it cannot, even in doubtful
cases, take its direction from the Crown, which is a party to
the proceedings. It must itself determine what the law is to
the best of its ability, and its view, whatever hesitation it be
arrived at, must prevail over any executive order. 84
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It is obvious that the life of every state is, under the swift
transformations of these days, becoming deeply implicated
with that of the others in a de facto society of nations. If in
1767 Lord Mansfield, as in Heathfield v. Chilton, could say,
"The law of nations will be carried as far in England, as any
where", in this country, in the 20th century, in the presence
of the United Nations and the multiplicity of impacts with
which technical developments have entwined the entire

globe, we cannot say any thing less.87
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The automatic incorporation of such rules is justified on
the basis that international custom, as the law of nations,
is also the law of Canada unless, in a valid exercise of its
sovereignty, Canada declares that its law is to the contrary.
Parliamentary sovereignty dictates that a legislature may
violate international law, but that it must do so expressly.
Absent an express derogation, the courts may look to
prohibitive rules of customary international law to aid in the
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interpretation of Canadian law and the development of the
common law.89
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One final general principle bears on the resolution of the
legal issues in this appeal. It is a well-established principle
of statutory interpretation that legislation will be presumed
to conform to international law. The presumption of
conformity is based on the rule of judicial policy that, as
a matter of law, courts will strive to avoid constructions
of domestic law pursuant to which the state would be in
violation of its international obligations, unless the wording
of the statute clearly compels that result. R. Sullivan explains
that the presumption has two aspects. First, the legislature
is presumed to act in compliance with Canada's obligations
as a signatory of international treaties and as a member of
the international community. In deciding between possible
interpretations, courts will avoid a construction that would
place Canada in breach of those obligations. The second
aspect is that the legislature is presumed to comply with
the values and principles of customary and conventional
international law. Those values and principles form part
of the context in which statutes are enacted, and courts
will therefore prefer a construction that reflects them.
The presumption is rebuttable, however. Parliamentary
sovereignty requires courts to give effect to a statute that
demonstrates an unequivocal legislative intent to default on
an international obligation. 9©
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In enacting the SIA, the Parliament of Canada intended
to establish a statutory framework that would better
define the purpose and means of claiming the customary
immunity sovereign states are entitled to in their dealings
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with other members of the international community in
contemporary public international law. This is an ancient
principle. In the context of relations between sovereign
states, it was established as a fundamental principle of
publicinternational law in recognition of the autonomy and
the equality of states. At the very beginning, the effect of
this privilege was to completely shield a foreign state from
thejurisdiction of the courts of a host state. As international
law evolved, the privilege was gradually transformed into a
more restrictive immunity that forms part of the common
law and of publiclaw in England and in Canada, and that the
Parliament of Canada incorporated into federal legislation
by enacting the SIA. The evolution of public international
law toward this more restrictive theory of state immunity
reflects the recognition of the growing diversity of state
functions and the ever greater difficulties that have arisen
in each state's relations with foreign states, international
organizations and various private interests. It is this more
restrictive theory of state immunity that is expressed in

the SIA.92
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”International
treaty norms
are not, strictly
speaking,
binding in
Canada unless
they have been
incorporated
into Canadian
law by
enactment.
However, in
seeking the
meaning of
the Canadian
Constitution,
the courts may
be informed by
international
law.”
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N12N2 NY™I2N N1 NTA% NINND ]2 .0PPNY 11waa 171 nnng
niywvYy 7pwn nawmin N IR L,N170IN NI 11w DORWA

T970 D21 "1p'w nia'wn
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nITYy 07Ny NDI1MATA Y1297 1R O'TIgn wa'NY 7 9vo 1ay
.(fundamental justice) "0702n PTYN NPV 89 NIR 11NV
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717V 0ONY'N7 1TIPN DIWINN DN JTINT W AT 10N 710 1] N1
,D7W1N 117k JITRNW 14 7Y N .0"™721NNY% Niva vopn wnwy RN

D22 0T1YY 91IWNn 0TR W11 9V 110NN 971 11T2

N11 ,0'117V9 0N "TIPn 1NN DTNY DN VAP Vawnn N"aw INNY
N12NN 11N ON D ,N1"AIN12 DINAN 1INV TY NINYI1AN 17T naa
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International treaty norms are not, strictly speaking,
binding in Canada unless they have been incorporated
into Canadian law by enactment. However, in seeking the
meaning of the Canadian Constitution, the courts may
be informed by international law. Our concern is not with
Canada’s international obligations qua obligations; rather,
our concern is with the principles of fundamental justice.
We look to international law as evidence of these principles
and not as controlling in itself.96
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q17N2 NYN ,27'NN 11PN AN NY NITNINGI1A N1IANRY naan
NNMIpPNN JTIpn 1T2 D1ANN DPTh NyAwn DN IN17 1771 MRNYN

.NTpPN DTN NPT04an DN 1NRND DTNRTTIYNN

1"T 091 NNpINn DIwIan m%iax NNk 1'an vawnn D
1180 DINT MITTNRY NaNTan D13'0Nn OR AnTa n%Rwin . Kazemi
10701 PN 7Y N1ANN NN 114N, 011V N1YNAN 10 ON 04 ,N1y'an

JTapn Ww'¥a (fundamental justice)

W19'WN DTAWPRN N1T'WA "NINTIAN vawnn 17T N17122

50



"Were we to
equate all the
protections or
commitments
in international
human rights
documents with
principles of
fundamental
justice, we
might in effect
be destroying
Canada’s dualist
system of
reception of
international
law and casting
aside the
principles of
parliamentary
sovereignty and
democracy.”

It is true that the Charter will often be understood to provide
protection at least as great as that afforded by similar provisions in
international human rights documents to which Canada is a party.
In my view, however, this presumption operates principally as an
interpretive tool in assisting the courts in delineating the breadth
and scope of Charter rights. International Conventions may also
assist in establishing the elements of the Malmo-Levine test for
recognition of new principles of fundamental justice. But not all
commitments in international agreements amount to principles
of fundamental justice. Their nature is very diverse. International
law is ever changing. The interaction between domestic and
international law must be managed carefully in light of the
principles governing what remains a dualist system of application
of international law and a constitutional and parliamentary
democracy. The mere existence of an international obligation is not
sufficientto establish a principle of fundamentaljustice. Were we to
equate all the protections or commitments in international human
rights documents with principles of fundamental justice, we might
in effect be destroying Canada's dualist system of reception of
international law and casting aside the principles of parliamentary
sovereignty and democracy.98
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"The United
Kingdom takes a
dualist approach
to international
law. The case
does not
concern the
construction

of a statutory
right, duty or
power which
would otherwise
be of uncertain
scope in a
context where
it can be seen
or presumed
that Parliament
intended the
statute to
comply with

the United
Kingdom’s
international
obligations.”

9w 1MNBYIAN P DR T22 1A17RA 1T N2 ,217 A 9Y .NINRN
nNTN NVYINNN OR DA ;127 12YNn NIRYN DIWIRA DR NA'TR
1IN DIW2 7'2a07 172 722 N NY ,7NINYI1AN vawnn NN N1an
Nya1p D'a1INn NINRD VAN YAYNnn D YW INVT 7177w DR
9V yiawn n1'N1 ,NTNINDIAN AN N1 YW DN1Matnnn

N80 1772 NTaT

The United Kingdom takes a dualist approach to
international law. The case does not concern the
construction of a statutory right, duty or power which
would otherwise be of uncertain scope in a context where
it can be seen or presumed that Parliament intended the
statute to comply with the United Kingdom's international
obligations. It concerns a general discretionary common
law power, to be exercised in the light of all circumstances
which the common law identifies as relevant. The starting
point in this connection is that domestic and international
law considerations are separate. 101

TN .NWVIAW NN1PAY 08190 DI NYW 11WNT NINR 7Y Annn
.N1140 172 NIMAT XY IR TY0 211yn7 NY127 DR NINR ,NINT DY
102 International Tin Council 1"aya Nt 11y Yy Ty vawnn nna
MvnY MiN1a 1R n'n (International Tin Council) ITC-n
27720 NInN 7' 9y 0p1n ITC-n .%1yn 97720 N0 NN 1" T0NY
1"T2 n”ya n1anad 12101 ,n"™7Y 1nNN N12'TA NNJW ,NTNINYIAN
ITC-n 0121 1985-1 .N1MAT NNA JIAANY Pavaw pPin 1T 171180
1yan ,21Nn 17ya ,0'va1nn .21n "Yya’ nowy proant ,niNy 1iny
%W 11n2 mINw1a ITC-2 n11ann N1 Thn 72w Naywa ,n"w™a R

101 TN'2 N1ann

11'R N1"TN Yawn DAY ayva ,nyann Ok anT vawnn N
q12N9 N7 QN1 01'N1"TA-1"2 0'NI0NN N171Vn N1MATA 1177 JN0IN
NN DPNW WD PINN 1A% P NTY N0 vawnn N ;NN

.N1yan 11an N11'0n 07 21aynwi nwa n1ana ITC-n

It is axiomatic that municipal courts have not and cannot
have the competence to adjudicate upon or to enforce
the rights arising out of transactions entered into by
independent sovereign states between themselves on the
plane of international law[.] On the domestic plane, the
power of the Crown to conclude treaties with other sovereign
states is an exercise of the Royal Prerogative, the validity of
which cannot be challenged in municipal law[..] That is the
first of the underlying principles. The second is that, as a
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matter of the constitutional law of the United Kingdom,
the Royal Prerogative, whilst it embraces the making of
treaties, does not extend to altering the law or conferring
rights upon individuals or depriving individuals of rights
which they enjoy in domestic law without the intervention
of Parliament.'03

N121N1 N1M12T TTNY T2 NIAN W4T vawnn Nl 0naw npn w1
N1WI91 N17TAN N1IWIa Naynan Anon Nin N ,'N1an 1Tl
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7272 ANPN DR NN N'pnY nmiwan nnao Fraud Office
104 311iyo 172% N2 NNaN 1A Pwa Dpoya TNy mTwn
nwan Y0Ian DN 10T DTVTIAN TYTTIAN INWTan NI
YW MINYN 1INYIAL "WNNT TWNIN 1aIRA Y1AaY 2719y npnnw

.11PNN N0 TA1 1Ny 112N Ny IR, N1

v nminnwa pannn 1272 OECD-n nank %y nninn nnw"a
1T] 20011 1'"W1yn pPIn DN N3p'™nt ,1997 Niwn 017 0'1']
TVIa 17NN 27102 017227 N'w™A N1an YW TN 1NN 9y 11089
.OECD-n ninN nnN n1wva 7w N1MINIAN N'TNiain DR 07p7
117w oNNNY 720,971 DN "wyn 11png nWT NaNRn
n1PNY NN 701N .D1NNKR N1 TR DY 00N 1R 0TNINY n7292

.N1PNN NN 11202 OECD-n nanNY 91821 7ya N1nw [yu TNy

OECD-n ninN NN w14a% vawnn N1 7yw 11yu 0niyvan ,TiIn
12nN0N 0N .NINR N1IW1A 7V NDD1ANN NN NWINN NN 710871
NNINRY12 NINR 1147 17VaW 11yU N17Thn D1MWI Naw nvonn %y
12 MYT P19 1NWI1 K7 0T NPNA .Nv7P1 K7 NINRNY 9N
nN211 yy1'nY 912 ' vawnn n1al1 LPInn N1awaa Yy nrTTNn
'R DIWN NIARN NN Y1870 yanl 0771170 DA .NW111 DvYnn
11NN DY YaAwnNN N"A7 'RW D1WNT TNNTY 712" K10 NAW NpP10a
NIN 11NDNW N1IWIA VI1ApY7 NXIR7 vawnn N .01 Thn 'vaip 7y
.NNINYIAN 17T N2TTAN 121N 237 D1MTTAN Ya1p YW naann

Whether, in the event that there had been a live dispute on
the meaning of an unincorporated provision on which there
was no judicial authority, the courts would or should have
undertaken the task of interpretation from scratch must be
at least questionable. It would moreover be unfortunate if
decision-makers were to be deterred from seeking to give
effect to what they understand to be the international
obligations of the UK by fear that their decisions might be
held to be vitiated by an incorrect understanding.'©>

"It would
moreover be
unfortunate

if decision-
makers were

to be deterred
from seeking
to give effect
to what they
understand

to be the
international
obligations

of the UK by
fear that their
decisions might
be held to be
vitiated by

an incorrect
understanding.”

W19'WN DTATWPNN N1'WA "NINTIAN vawn 7T M71aa

54



0'WIan DY™A Yawn Na LY11PNN BAwnn DT IRY N2
APTNN NN 19P1 R9W DINARY NARDA DPTN 1Y ™A appn
N'WNRI PPN NS YW DMpRa P vawnn Dt 9nn

106 nuawn 1N

Assange 1T 091 NANNNN NPTNA WINTWY NNATT NIR1Y TWAaN
,(Assange) '210R n '°7.v. the Swedish Prosecution Authority
DIIN N1V 142 ATTHIW T 9V Wpian a ,n1uval NN
European) "a171'N INYN 1¥ 1TA1 RN TTIIWA YAINN .03 QTN
72T 1A171RA TINRD W mwonn 'a 9y (Arrest Warrant, EAW
nnY 172 2003-1 N1ADNN PIN NN NPPIN NV .0A0N EAW

.0"INN YW AvYNAY 9pIn

mano” 11'N yamnaw nayva EAW-n qpin nR 9w “A108 0
naonn PNl avonnnw  1aa L (judicial authority) "niiaw
YU 2108 .EAW NNINY N0IN vainn P atThwa :nnann
niwann N'WN¥y1 aM7n 'NYa N1'nY DTN N'w1aw N1anow
1719480 7"700n PYN 0N D'YaInw 111'21 ,17702 DTN DyNann
n'w1a'w N1aN0 ,1N1yvY .N'W1a'w NI1IN0 NNN D'0N DI'N DN

.bawn N 1N VAW KN VAN Vawna

N1aN0 MYAN MyNWn D110 MY 11Nal 11N n'n vawnn N
197 11120 PINA VAN DIYAWAT ,DTA1TRD AvINna nwiaw
NTINN NV 71X AN NATTRN NTIVYNNN NWVN L2100 DY T
N11nn NN W1a% vawnn N 7y ,]2 103 .N117TA 12 110N 7pnw
W N1NINYIAN NIMATNNNN 1YAaT RYW 12 "nwiaw n1ano”
wI1an1 1102 2 N1a11RN NBYNNN YW DT N0 .n1vMa
N1TANN NPNA L2170 NYT 1491 ,07v210 17712 N1W1aTW N1JNow
12NN0N 0N .INIR 2™MINY RIR WI117a0 NN DXNNY NTYI1 R DNTH
ANV N RN1NY D'VAIN 771007 DINNN MATTR YW Apupan 7y
MINN YINYIanw ntnn ynwy R7ann 0'waiwn TNN .0Ma11NR
NIN2 WIN'W NYNNRA "Nwi1a'win n1anon” nynwn nR 71109

AND NYYNNA Y1aInn PriTa M

11¥1% NAa192 T'NN NNNNDAN NPTN L,B1V™AN NYT1 ,0I1NA TNY a9
PPINNN DINda L,ypaa L,pinn W91 Rwannn 1IN ,vanYian
11'R N'WI19W D120 NN L,INYTY 07NN DTMIWIa D1Ipnal
NIN 71220 112NN VIN1aN ON L1237 ANY 917K 1772 QN 1]
,M1V1] .P1N2 WI1an 117 27NN 0 R7 0T 12T ,N11n0 nivawn
ININ NN N1INXNT,DMIW D1NANAY D137 W1 1172 1278 N3N IWRD
.LAIWIT YaAwN N2 RN NWI1AW N1IN0 NIINN DAY 21w 2w

W19'WN DTAWPRN N1T'WA "NINTIAN vawnn 17T N17122 55



TIA111 V12 PIN WIAY RWI vawnn D N L9017 189
NINN 12 1N .YIN71aN0 NANAY T1A112 K7 QN1 Dyavn 1Nynwn?y
nniyy ,'v1Man 1"T2 N2 NIyNwn w1 Nw1aWw N12n0 NN 11

.N"A11ND NYINPN YW 17T NNy 1mynwn

N121N2 N1AWNNNA N1N1YAa NP N1'703n DA ,np oan 'a?
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TIND MANT 10 MIRIAN 98,0780 1731t NYINW NITINIR DN
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N17TNN 1"2TN DR 7'N0N VI PINN JTI717R 118%2 1110 1ARY
N11701N0 NIRIINN 12 13YW DTINVA IR L0700 D1ITW 110KRY
N1INARN 1127TA YaIn 7Y N1171A10 1a17°RA TIN'RN W N1IAR DN
NPPNNWY 1210 vanY1anw Diwn ,np'pn 1T 9y 109P1 N7 NN
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Whatever the width of the authority conferred by section
29(3) of the Act and by clause 13(4) of the agreement and
license, matters to which | must return, there is in my
judgment no ambiguity in either. It follows that, whilst
the Secretary of State, in deciding whether or not to issue
a directive and the terms of that directive, is free to take
account of the terms of the Convention, as at some stage
he undoubtedly did, he was under no obligation to do so.
It also follows that the terms of the Convention are quite
irrelevant to our decision and that the Divisional Court erred
in considering them, even though, in the end, it concluded
that it derived no assistance from this consideration.'©9
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"It follows
that, whilst
the Secretary
of State,

in deciding
whether or
not to issue a
directive and
the terms of
that directive,
is free to take
account of the
terms of the
Convention, as
at some stage
he undoubtedly
did, he was
under no
obligation to
do so.”

W19'WN DTATWPNN N1'WA "NINTIAN vawn 7T M71aa

56



V1720 PAYNl 1anin 1°T .

11NN PYN K10 "Dnyn vawn” ,n'wan avwa 1T npry 1av
1T 704 .NA"0N NINTYAN 7Y192 ,NRTA Ny1apn n1nY 1°.n191a8
0712100 D'YWAa YW1 NN YW awvypn NN poy Rv. Jones

1191940 17 Th 7102 ANINN Vawna

NNNWNA1 170 NNaN2 1YWIINW OTN 111 20-1 W 11yIya 1217
YW ywa” y11ny T2 19yaw 12yW 0N 1197110 RAXY 021'Win 0101]
N'T2INN NYRWN LPRIVY N1V YW DTNy nwa - "niapin
vawnnn P7n N1n 0ON1,7A01N00N 17 T2 1311 N11aP100 YWa ON nnin

291180 1979480

nipon7 yinl ,Niapinn ywa 7w n1'pol 7'NNn vawnn N
72N NIAR 1122 N1IAN 1P0 N1A ANIAN 172 079 ]aN AT ywaw
YW n17%230 naxya .0"INN NPINT TIR™MA-A197 D20N ,D'NININ
NP 9y T'yn7 17112 W' 11T ,N1271 0'AYAa N11Aapin NN 0”ikn
,TNIN112N 1771740 17TN N1 IR NNPRN NN NPIN AN 17T YW
NA0N D1 N ,N114aP1NN0 YWAal 1177 N12N0 17Tn 1A% ww nyaip
01 YWAan .ywan ¥ N1TAN DI0INW TY 1T N7 17TN N1AW Nyaipl

PN 1NINYIAN 1PTR D1 YW N1vYNna yhain

7V N001ANN NWTN N171Y 1187 11210 17 1'R¥ yap vawnn N
:19-N NINNNN NP704 NNJ0NAa LVXNT ,1ANINN 7' TN

Nor, in my opinion, would the clearest proof of unanimous
assenton the part of other nations be sufficient to authorize
the tribunals of this country to apply, without an Act of
Parliament, what would practically amount to a new law. In
so doing we should be unjustifiably usurping the province of
the legislature. The assent of nations is doubtless sufficient
to give the power of parliamentary legislation in a matter
otherwise within the sphere of international law; but it
would be powerless to confer without such legislation a
jurisdiction beyond and unknown to the law, such as that
now insisted on, a jurisdiction over foreigners in foreign
ships on a portion of the high seas."?
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These reasons, taken together, are very strong grounds
for rejecting the appellants’ contention, since they reflect
what has become an important democratic principle in this
country: that it is for those representing the people of the
country in Parliament, not the executive and not the judges,
to decide what conduct should be treated as lying so far
outside the bounds of what is acceptable in our society as to
attract criminal penalties. One would need very compelling
reasons for departing from that principlel..]

In considering whether the customary international
law crime of aggression has been, or should be, tacitly
assimilated into our domestic law, it is nonetheless very
relevant not only that Parliament has, so far, refrained from
taking this step but also that it would draw the courts into
an area which, in the past, they have entered, if at all, with
reluctance and the utmost circumspection.’?
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Whatever the justification advanced in earlier days for
refusing to recognise the rights and interests in land of
the indigenous inhabitants of settled colonies, an unjust
and discriminatory doctrine of that kind can no longer be
accepted. The expectations of the international community
accord in this respect with the contemporary values of
the Australian people. The opening up of international
remedies to individuals pursuant to Australia's accession to
the Optional Protocol to the International Covenant on Civil
and Political Rights brings to bear on the common law the
powerful influence of the Covenant and the international
standards itimports[..] Acommon law doctrine founded on
unjust discrimination in the enjoyment of civil and political
rights demands reconsideration. It is contrary both to
international standards and to the fundamental values of
our common law to entrench [such] a discriminatory rule.
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The final source of support for the Division is said to be
customary international law. It is difficult to see how
this could be so. Customary international law requires
both uniformity or consistency of state practice as well as
acceptance by those states that they are bound to so act.
Itis not enough that states act in a uniform manner if in so
doing they see themselves as not acting out of a sense of
legal obligation but from motives of fairness, courtesy and
morality (150). There is no evidence before this Court that
thisis the case. Itis only if one accepts a different process for
the formation of customary international law that it would
be possible to come to the conclusion that there is a rule of
customary international law that requires states to afford
a right to strike. There is no basis, on the material before
this Court, which would allow us to uphold the provisions
on the basis that they implement a rule of customary
international law.12©
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the direction
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is to be
amended only
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with the
referendum
process.”

However, it is one thing to say Australia has an international
legal obligation to prosecute or extradite a genocide suspect
found within its territory, and that the Commonwealth
Parliament may legislate to ensure that obligation is
fulfilled; itis another thing to say that, without legislation to
that effect, such a person may be put on trial for genocide
before an Australian court. If this were the position, it
would lead to the curious result that an international
obligation incurred pursuant to customary law has greater
domestic consequences than an obligation incurred,
expressly and voluntarily, by Australia signing and ratifying
an international convention. Ratification of a convention
does not directly affect Australian domestic law unless
and until implementing legislation is enacted. This seems
to be the position even where the ratification has received
Parliamentary approval[..]'??
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The claim that the Constitution should be read consistently
with the rules of international law has been decisively
rejected by members of this court on several occasions|...]
[Rleading the Constitution up or down to conform to the
rules of international law is to make those rules part of the
Constitution, contrary to the direction in [section] 128 that
the Constitution is to be amended only in accordance with
the referendum process.
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[Tlhe complete isolation of constitutional law from the
dynamic impact of international law is neither possible nor
desirable today. That is why national courts and especially
national constitutional courts such as this, have a duty, so
far as possible, to interpret their constitutional texts in a
way that is generally harmonious with the basic principles
of international law, including as that law states human
rights and fundamental freedoms] ..[ The Constitution
provides both for formal amendment and judicial
reinterpretation. From the earliest days of federation both
means of adjustment and change have been followed, to
the advantage of the Commonwealth and its people. It is
idle to suggest otherwise. This court has played its role in
adapting the Constitution to changing times where that
was proper and compatible with the constitution text
and legal principle. The developments of international
law since 1945 represent no more than another change
requiring adaptation.

vawn M1 1191 YT DIPN ANINN TNINYIIAN vawnh 12 DN
N1"YOTYINIIVIP NI0"an Dy TTIANN Mabo 1"Th poa .07V DIR
7221 ,010TY DTNNANT DTWAWN D121Va DTTTR Nwainnn
YW N11W1an NN 07120 vawnn N1 .793n0 7y TN7nn 1N NN
T2 NN DINTI NN D'WATTT TRINTIAN Vawny 11 Tnn ATn
NNIN NW1AN ,9102% .N2NN NTANIN NNI13 1aR N1A 993w vi1aps
D1WYN ,"AN1INN "TNINY1'20 YaAwnn N0 %Y NpInn N1wiay nTainn

.VIN9714a qP1Y NPINN 11717 N71pW 1T NIwIaw

177V01IND YAYNIL N1INN .2

911NN vawnn oK n98w2a 17 Dietrich v. The Queen 1"Tn pDa
2vavnn 24101891720 vawnn o 7Y pIY vawny niat n'wan
91p% 1"9vn vawnn N1 Yyw yw ,N171NN 0'N0 N1V ywIInw
D2719N1 Wawn AN 991wn 2T NI DIwn 199 1yava DR
N2MNN N1TTANW 1YY IYIvNRN 7T D11'Y2A 1217 A" 1271 0'nTIP0
vawny NaTAw1 12 11NN wawn AT 19 Pao? nnpin
,N17Y771a1 NTTNITR N1713T 1272 N'NINYIAN NIARA NAAIYNR 1210
NIR NINNNW A %Y QR 1YY 12 102 .17V ANINN "71001RW
910 1NT"W 72 NNanNY 1IN 21pnn vawnn ,'nipnn 17Tan pon

.N17TNN YW DNIN71'20 N1M127'NNNY1 0711007

W19'WN DTAWPRN N1T'WA "NINTIAN vawnn 17T N17122

64



”[While] the
provisions of
an international
treaty to which
Australia is a
party do not
form part of
Australian law
unless those
provisions have
been validly
incorporated
into our
municipal law
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ratification of
an international
convention

is not to be
dismissed

as a merely
platitudinous
or ineffectual
actl...].”
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[While] the provisions of an international treaty to which
Australiais a party do not form part of Australian law unless
those provisions have been validly incorporated into our
municipal law by statute] ...[ ratification of an international
convention is not to be dismissed as a merely platitudinous
or ineffectual act[..] Rather, ratification of a convention
is a positive statement by the executive government of
this country to the world and to the Australian people
that the executive government and its agencies will act in
accordance with the Convention. That positive statement
is an adequate foundation for a legitimate expectation,
absent statutory or executive indications to the contrary,
that administrative decision-makers will act in conformity
with the Convention.126
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Accepting[..] thatthe agreement by nations to take common
action in pursuit of a common objective amounts to a
matter of external affairs, the objective must, nonetheless,
be one in relation to which common action can be taken.
Admittedly, this raises questions of degree; but a broad
objective with little precise content and permitting widely
divergent policies by parties does not meet the description.
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"The general
rules of
international
law shall be

an integral

part of federal
law. They shall
take precedence
over the laws
and directly
create rights
and duties for
the inhabitants
of the

federal territory.”
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The general rules of international law shall be an integral
part of federal law. They shall take precedence over the laws
and directly create rights and duties for the inhabitants of
the federal territory.
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When Art. 25 para.2, [and Art] 100 para.2 GG [Basic Law]
speak of the general rules of publicinternational law directly
creating rights and duties for individuals, it is meant in
those cases, in which a general rule of public international
law itself directly sets out, according to its content and
addressees, i.e. without a further normative act (for
example, a domestic statute or regulation), subjective rights
or duties of private individuals on the level of general public
international law.'3>
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[Tlhe [Basic Law] does not go so far in its support for
international law as to secure compliance with existing
international treaties, by binding the legislator to law
corresponding with them [..] Particular treaty agreements,
even where they lay down objective law, do not enjoy this
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constitutional position. The legislator accordingly has power
of disposition over the stock of laws even where a treaty
commitment exists, insofar as it does not have as its general
object general rules of publicinternational law.38
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UnderArt.25of the [Basic Law], general rules of international
law only become an integral part of Federal law as to their
specific content and their particular reach. Art.25 of the
[Basic Law] affords them access to the German legal system
only to the extent of their validity under international
law, a status that may also be determined by reference
to the degree to which they have been superseded by the
treaty rules of individual states. Art.25 of the [Basic Law]
does not prevent treaty arrangements, permissible under
international law but not in full harmony with general rules
of international law, from acquiring the force of national
German law through legislation.

Customary international law is in all respects jus
dispositivum, i.e., its rules apply in the absence of an
agreement to the contrary. There is no known doctrine
of general international law that would assign general
customary rules of international law absolute priority over
treaty arrangements. To the extent that it affects the parties
toatreaty, international treaty lawasarule takes precedence
over customary international law as lex posterior and
lex specialis.’39
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The French Republic, faithful to its traditions, shall respect
the rules of publicinternational law.
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Treaties or agreements duly ratified or approved shall, upon
publication, prevail over Acts of Parliament, subject, with
respect to each agreement or treaty, to its application by the
other party.
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F. Traditionally, explicit legislation by the Knesset supersedes
international law; however, this supremacy is contested in
practice. According to the dissenting opinion of Supreme Court
Justices, legislation that contravenes international law does not
align with the State of Israel's principles. International law has
similarly been invoked by the legal counsel apparatus asaform
of "legal impediment” to promoting legislation.

G. The expanded reliance on international law, taken
together with other judicial activism trends, escalates Israel's
transformation from a democratic regime into a juristocracy.
Therefore, the increasing reliance of Israeli courts on
international law should concern anyone who cares about
representative democracy.
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Law's Borders? International Law in the Service of
Judicial Activism

Adv. Avraham Russell Shalev
Executive summary:

A. International law suffers from an acute democratic
deficit: despite not being created by the people and their
representatives, states are still obligated to comply. Jurists
play a pivotal role in "recognizing”, i.e., creating, international
norms, thereby granting them the outsized power to create
binding norms that would not necessarily stand the test of the
ballot box.

B. The very existence of international custom, one of
international law's primary sources, is extremely vague. Jurists
"recognize” binding customs that often reflect a law they view
favorably rather than the actual state practice.

C. Beyond treaties and customs, "soft law" has expanded- UN
declarations, resolutions, and other international organizations'
guidelines and policy papers. Although soft law has no binding
authority, and despite the fact that these organizations are not
accountable to the citizens of any state, states tend to fall in line
and courts adopt its content.

D. Israel has, as do most other states, a dualistic system that
separates domestic and international law. Similar to other
common-law states, customs are automatically absorbed
into Israeli law. In contrast, international treaties have no
legal force in Israel until the Knesset adopts them. In recent
years the Supreme Court has interpreted laws according to a
"presumption of conformity”, in other words, in a way that is
consistent with international law, thus eroding the dualistic
system. Furthermore, justices often invoke vague sources
that are not legally binding to create new laws disguised as an
incorporation of international law.

E. The rule of interpretive alignment exists in most judicial
systems, but it is utilized excessively in Israel, where courts
reference international law to change existing legislation.
Worse, the Courtrelies on interpretive alignment to intervene in
budgetary considerations and security and immigration issues.
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