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ollowing Hamas’ and other Palestinian terrorist organizations’ invasion of Israel on October 7,
2023, during which the terrorist organizations committed unspeakable atrocities, including more
than 1000 murders, as well as rape, hostage-taking and sadistic brutality, the Israeli government
declared it was at war with Hamas, the terrorist organization that controls Gaza and holds primary
responsibility for the October 7 massacre and crimes.

For many years, despite Palestinian terrorist organizations’ control of the Gaza Strip, the State of Israel
provided residents of the Gaza Strip access to medical care and even job markets in Israel, while also
providing the enemy territory more generally with food, water, electricity and other supplies. On October 7,
2023, Israel terminated its supply of electricity.!

As well, for many years, Israel permitted and often assisted third parties in providing money and materials to
the Gaza Strip through several land border crossings.? These third parties included a wide range of nations
from enemy states like Qatar to friendlier states in Europe, a range of international organizations, most
unfriendly to Israel, and various NGO’s, most self-described as pro-human rights, and all hostile to Israel.

Israel declared a naval blockade on the Gaza shortly after Hamas’ violent takeover of the Gaza Strip in 2007,2
and it has enforced the blockade since.

On October 9, 2023, Israel’s Minister of Defense ordered a complete embargo on Israeli supplies to the Gaza
Strip, which includes preventing the supply from Israel of electricity, food, fuel and water, describing his
action in Hebrew as a “complete siege” or “complete blockade.”
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On October 15, 2023, Israel restored the supply of Israeli water to the southern portion of Gaza.® According
to media news reports, Egypt wants to send hundreds or thousands of truckloads of goods to the Gaza
Strip, generally described as humanitarian aid. According to contradictory news reports, Israel has either
agreed to or opposed the Egyptian decision, and the U.S. either has or has not imposed pressure on Israel
to surrender to the Egyptian policy position.

As aresult of this confused set of developments, itis not clear whether Israel has imposed a siege in actuality.
Israel has a right under international law to impose a complete siege, which would be a land encirclement
of the combat area of the Gaza Strip. Since Gaza has land borders with two countries—Israel and Egypt—a
complete siege would require that Israel interdict land transfers from Egypt to the Gaza Strip. As of this
writing, reports are conflicted on whether Israel has declared any such intent, and, indeed, on whether
Egypt has any intent to open its side of the border with Gaza. It is thus unclear if Israel has imposed a siege.

Israel’s action thus raises three distinct legal questions:
a. Doeslsrael have a duty to supply goods of any kind to the Gaza Strip during the war?

b. Does Israel have a duty to facilitate the entry of goods supplied by third parties of any
kind, or of humanitarian items in particular, and if yes, what kinds of goods, subject to
what conditions?

c. Do the answers to the first two questions change if Israel has imposed a siege on the
Gaza Strip, and is there currently a siege?

This memorandum addresses each of these issues in turn.
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com/breaking-news/article-768469



Duty to supply:

In general, states are not required to supply anything to enemy territories, absent a special legal duty. Thus,
since Israel has no special legal duty to supply Gaza (the case of humanitarian goods is described separately
below), Israel is entitled to stop provision of any Israeli good—from toys to water.

Some have argued that Israel has a special duty to supply Gaza because it belligerently occupies the Gaza
Strip. This argument—which shockingly has been adopted in the past by several Israeli jurists®—is legally
unsupportable. It is evident that even if the other legal preconditions for belligerent occupation were met
(and they are not), since 2005, Israel has not exercised effective control over the Gaza Strip, and effective
controlis a sine qua non for the status of belligerent occupant. Israel can acquire effective control of the Gaza
Strip only by means of a military conquest and reoccupation of the territory that eliminates Hamas’ control
over the territory, and even then, the laws of belligerent occupation would not apply de jure because other
preconditions would not have been met.” Israel obviously does not consider itself to belligerently occupy
Gaza, and Israel’s Supreme Court has agreed.?

Others have argued that Israel has a special duty to supply Gaza due to Israel’s administration of Gaza
1967-1994, and joint administration together with the Palestinian Authority 1994-2005. According to this
argument, Israel is a former belligerent occupier, and Israel retained post-occupation duties toward the
territory, or developed duties under other bodies of international law that persist despite the termination
of Israeli administration. This argument too—which has also shockingly has been adopted in the past by
several Israeli jurists®—is without legal foundation, legal support, or legal precedent. It has been raised
exclusively in the context of Gaza Strip and exclusively as ademand against Israel, and thus must be rejected
as an attempt to fabricate and impose extra-legal duties on Israel.
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Duty Not to Supply

In the case of the Gaza Strip, Israel is actually under a legal duty not to supply the territory due to Hamas’
control. According to Security Council Resolution 1373, adopted under Chapter VI of the UN Charter, and
therefore binding rather than merely recommendatory, all states must:

a. “Prohibit their nationals or any persons and entities within their territories from making any funds,
financial assets or economic resources or financial or other related services available, directly or
indirectly, for the benefit of persons who commit or attempt to commit or facilitate or participate in the
commission of terrorist acts, of entities owned or controlled, directly or indirectly, by such persons and
of persons and entities acting on behalf of or at the direction of such persons;”

b. “Refrain from providing any form of support, active or passive, to entities or persons involved in terrorist
acts;”

c. “Deny safe haven to those who finance, plan, support, or commit terrorist acts, or provide safe havens;”
and

d. “Prevent those who finance, plan, facilitate or commit terrorist acts from using their respective
territories for those purposes against other States or their citizens.”

Given Hamas’ control over the Gaza Strip and its history of benefiting from money, goods and services
supplied to the territory, including humanitarian aid, it is evident that any supply of goods will provide at
least indirect support to terrorists, which is illegal.

Some have argued that the legal duties of Resolution 1373 not to supply Hamas in the Gaza Strip should
be seen as inapplicable because Israel has consented in the past both to supply Hamas with goods and
services and to allow others to supply money, goods and services. However, the duties in the resolution are
erga omnes and not waivable at Israel’s discretion. Israel’s and other states’ past violations of Resolution
1373 do not render current support of Hamas licit.

Others have argued that Resolution 1373 does not cover supplies to Gaza’s civilian population that are
predictably diverted by Hamas. However, the plain language of the Resolution forbids even indirect support.

10 United Nations Security Council (UNSC) Res 1373 (28 September 2001) UN Doc S/RES/1373



Duty to facilitate supply of humanitarian goods

During times of armed conflict, parties to the conflict have the duty to facilitate supply of various kinds of
humanitarian goods, and to facilitate the provision of essential medical relief (such as the removal of the
wounded to medical facilities), all subject to a number of conditions. These duties can be found in various
treaties, including the Fourth Hague Convention and several of the Geneva Conventions,*? but under the
circumstances of this war, the most important source of the duty is in customary international law. It should
be noted that these duties do not require that the warring parties themselves provide the goods, and,
historically, the goods have generally been provided by third parties, especially NGOs.?3

There are longstanding disputes among jurists about the identity of the goods that are considered
humanitarian goods whose supply must be facilitated.** Essential medicines and food are certainly in the
list. Some have argued for broader lists that include, for example, clothing for children and certain especially
protected civilians, and such expanded lists appear in some treaties.? It is doubtful that electricity is an
essential humanitarian goods, although some have made the argument that Israel must consider electricity
a humanitarian good. Surprisingly, several Israeli jurists have argued in the past for this position.®

In the case of the current war, the disputes are irrelevant because the duty to facilitate the provision of
humanitarian goods is subject to the right of belligerents to prevent supply where there is ground for fearing
that the supplies will be diverted to enemy use.'” In the current war, given Hamas’ control of the territory,
its history of diverting humanitarian supplies to its own use and its open contempt for the laws of war
and requirements of humanity, it is near-certain that any goods and services that enter the Gaza Strip will
improve the enemy’s economy or military efforts and, in many cases, directly serve the military needs of
Hamas. Absent a reliable mechanism for ensuring non-diversion of supplies—and no such mechanism is
possible so long as Hamas controls the territory—Israel is under no obligation to facilitate supply.

Indeed, given the fact that the duty not to supply terrorist organizations applies to all states and is erga
omnes, Israelis forbidden under international law to facilitate the supply of even humanitarian goods to the
Gaza Strip until the termination of Hamas control.

Likewise, it should be noted that duties of humanitarian relief fall on all parties to the conflict. Hamas’
attempts to prevent Gazan civilians from escaping, like its attempts to use Gaza civilians as human shields,
and its unannounced but ubiquitous attempts to capture humanitarian supplies and divert them to Hamas’
combat needs, all violate international law.
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Siege

Imposing a siege during war is a legal measure recognized by international law.!® A siege is an encirclement
of the enemy that includes complete denial of supplies.?

The Gaza Strip borders Egypt and Israel; Israel can only carry out a siege of the territory if it blocks supply
along Egypt’s border as well. It is thus unclear if Israel’s actions to date implicate the laws of siege at all.

Sieges are lawful unless intended to starve the civilian population.?® Israel’s actions are clearly intended to
deny supply to Hamas and other terrorist forces in the Gaza Strip, in order to speed up the campaign defeat
and destroy Hamas and win release of the hostages taken by Hamas, and in order to ensure the safety and
effectiveness of Israeli military forces in achieving those aims.

Some have argued that Israel should be presumed to have the motive to starve the population because
Israel’s defense minister cited food among the goods Israel will not supply.? Arguments attributing ill
motives to Israeli military planners based on collateral results, the presumed evil of Israeli decision makers
and inferences from political quotes, often out of context, are commonplace in anti-Israel propaganda but
have no place in serious legal analysis.

Some have argued that sieges that are not intended to starve the population, but nevertheless might lead
to civilian food deprivation, are also forbidden.? This argument is not well founded in international law, as
it is contrary to military practice and crystalized customary law.?® Even if the argument were well-founded,
there is no reason to believe that a siege in the Gaza Strip will result in starvation, and there is no plausible
argument that Israeli actions (which are not clearly a siege) have already caused starvation. Substantial
foodstuffs and water are on hand in the Gaza Strip. More than 90% of Gaza’s water supply is internal, from

18 For recognition of the siege as a legitimate measure during war, see: J. L. Brierly, THe Law Or NaTion 287-286 (1953).
Also see: Sean Watts “Siege Law,” Lieber Institute: West Point (4.3.22).

19 Siege. Oxford Reference. Retrieved 15 Oct. 2023, from https://www.oxfordreference.com/view/10.1093/0i/
authority.20110803100504971.

20 The prohibition on starvation is a matter of customary law, mentioned in treaty provisions such as Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International
Armed Conflicts (Protocol I), Article 54. 8 June 1977.

In this context, it should be remembered as stated that the Fourth Geneva Convention does not apply to the
conflict with the Hamas organization, but it is presumed that the prohibition of starvation is part of customary law
even in a non-international conflict.
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the coastal aquifer and from local desalination (Gaza borders the Mediterranean Sea). Accurate figures on
local food supplies are less easily obtained, but do not seem to point to incipient starvation. In any event,
it is evident that given Hamas control of Gaza, the only reliable means for ensuring the safety of civilians in
the Gaza Strip is theirimmediate evacuation.

Because sieges are military actions, they implicate the usual rules of war including military necessity,
distinction and proportionality. It must be reiterated that it is not yet clear if Israel is actually imposing a
siege.

Imposing a siege on the Gaza Strip certainly meets the criterion of military necessity* because it will
accelerate and facilitate Israel’s war aims: the subjugation of the genocidal terrorist group Hamas that rules
the Gaza Strip.

Because asiegeis a legitimate military operation, Israel can use force to enforce it. This means that Israel can
forcibly repel efforts by Egypt or any other actor to breach the siege and supply the Gaza Strip, even if that
actor claims that the supplies are humanitarian or benign. It has been reported that a former commander of
Israel’s international law department has insinuated that Israel would not have the right to use force against
Egyptian trucks trying to enter the Gaza Strip—if the commander so said, he erred.”

Ifthereisasiegeinthe legal sense of a military operation, Israel must adjust its terms if or when the collateral
damage to protected persons or objects becomes clearly excessive in relation to military necessity. Given the
high military necessity given the mission to destroy the sadistic antisemitic terrorist organization governing
the Gaza Strip and to deny it territory from which to operate, it is difficult to foresee likely circumstances that
will require Israel to curb a siege. As noted, the best means for alleviating humanitarian needs in the Gaza
Strip, so long as Hamas controls the territory, is the release of hostages and complete evacuation of citizens
from the territory.

24 Watts,S.(2019).Humanitarianlogicandthelawofsiege: Astudy ofthe Oxford Guidanceonreliefactions. International
Law Studies, 95, 1-48.

25 “Water, electricity and temporary evacuation from Gaza? Legal Aspects”, YNet, Dr. Liron Libman, 13 October 23.



