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3. The impossibility of deciding without an initial policy
determination of a kind clearly for nonjudicial discretion;
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coordinate branches of government;
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6. The potentiality of embarrassment from multifarious
pronouncements by various departments on one question”.236
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.in their nature political, or which are, by the constitution and laws, Jsubmitted to the executive, can never be made in this court”

"The subjects are political. They respect the nation, notindividual rights, and being entrusted to the executive, the .166 'NY1 ,0W
.decision of the executive is conclusive”
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Rachel E. Barkow, More Supreme than Court : The Fall of the Political Question Doctrine and the Rise of Judicial Supremacy , 102 Colum. L.
Rev. 237,240 (2002)

Gwynne Skinner, Misunderstood, Misconstrued, and Now Clearly Dead: The Political Question Doctrine as a Justiciability IN1 nanIn'
.Doctrine, 29).L. & Pol. 427, 434 (2014)

Underhill v. Hernandez, 168 U.S. 250, 253 (1897); Oetjen IN1 N9DI1 Njp'D97 .Williams v. Suffolk Insurance Co, 38 U.S. 415, 420 (1839)
.v. Central Leather Company, 246 U.S. 297,302-03 (1918)

.Colegrove v. Green, 328 U.S. 549 (1940) (plurality)
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.Gilliganv. Morgan, 413 U.S.1,10 (1973)

(101 1011, (District court) "11790 MINKN VOWNN N VOIW W 11MY |I7"1 NN INIX2 .Nixon v. United States, 506 U.S. 224 (1993)
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Elad Gil, Judicial Answer to Political Question: The Political Question Doctrine in the United States and Israel, 23 B.U. PUB. ,IN1
INT. L. 245, 262 (2014).; Jared P. Cole, THE PoLiTicaL QUESTION DOCTRINE: JUSTICIABILITY AND THE SEPARATION OF Powers (Congressional
Research Service, 2014); Gwynne Skinner, Misunderstood, Misconstrued, and Now Clearly Dead: The Political Question Doctrine as a
Justiciability Doctrine, 29].L. & PoL. 427 (2014)

.Bushv. Gore, 531 U.S. 98 (2000)

Rachel E. Barkow, More Supreme than Court - The Fall of the Political Question Doctrine and the Rise of Judicial Supremacy, 102 :1wn'7 IN1
Cotum. L. Rev. 237,300 (2002) ("The Supreme Court's failure even to consider the political question doctrine reflects a broader
trend in which the Court overestimates its own powers and prowess vis-d-vis the political branches. The political question
doctrine itself cannot coexist with the current Court's views of how interpretive power is allocated under the Constitution")
.;Erwin Chemerinsky, Bush v. Gore Was Not Justiciable, 76 Notre Dame L. R. 1093 (2001)
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None are more conscious of the vital limits on judicial authority than are the members of this Court, and none” :111 'nv1 ,0W 246
stand more in admiration of the Constitution's design to leave the selection of the President to the people, through their
legislatures, and to the political sphere. When contending parties invoke the process of the courts, however, it becomes our
.unsought responsibility to resolve the federal and constitutional issues the judicial system has been forced to confront”

PPINw pin 194 ,”"I)HI.U' ,D"'Il!lﬂ'" Ny QIpn ' 0w 112172 1 wpw YNIW' 11NN NM20 NIXIR IR T2 AKX TRV 247
0w 1y INIWe N 1Yt KW aneeIn' oxknna ;)3 10 01N DR DIwAT 0210 NDERDRD NFTRN NP0 .0NIpn

.Zivotofsky v. Sec'y of State, 571 F.3d 1227,1231 (D.C. Cir. 2009); Zivotofsky v. Sec'y of State, 511 F. Supp. 2d 97 (D.D.C. 2007) 248

.Zivotofsky v. Clinton, 132 S. Ct. 1421, 1432 (2012) (Alito, ]., concurring) 249

.1437 'NY1,0W 250

.1441'NY1 .00 251

.Viethv.Jubelirer, 541 U.S. 267 (2004) 252

.Ruchov. Common Cause, No.18-422,588 U.S.___ (2019) 253
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Ahmed Salem Bin AliJaber v. United States, 861 F.3d 241, 430 U.S. App. D.C. 82,2017 U.S. App. LEXIS 11672, 2017 WL 2818645 255

.El-Shifa Pharm. Indus. Co. v. United States, 607 F.3d 836,391 U.S. App. D.C. 51,2010 U.S. App. LEXIS 11585 256

Alaskav. Kerry, 972 F. Supp. 2d 1111, 2013 U.S. Dist. LEXIS 133687, 2013 WL 5269760 257

.Made in the USA Foundation v. United States, 242 F.3d 1300 (11th Cir. 2001) 258

Schroderv. Bush, 263 F.3d 1169, 2001 U.S. App. LEXIS 19055, 2001 Colo.]. C.A.R. 4333 259

Margit Cohn, Form, Formula and Constitutional Ethos: The Political Question/Justiciability Doctrine in Three Common Law 260
.Systems, 59 AM.]. COMP. L. 675, 702 (2011)

.ANTHONY W. BRADLEY & KEITH D. EWING, CONSTITUTIONAL AND ADMINISTRATIVE LAW 261 (16th edition, 2014) :IN1 N2MNYT 261

.Mark Elliott, Judicial Power and the United Kingdom's Changing Constitution, 36 U. QueensLanD L.]. 273, 275 (2017) 262

KT 13 Y2 DOWNN N'2,'OIPAP |9IK2 .IGCHQ ;107 Council of Civil Service Unions v. Minister for Civil Service [1985] A.C.374 263
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.Rayner Thwaites, The Changing Landscape of Non-Justiciability, 2016 N.Z. L. Rev. 31 (2016) IN1 264

1pon 11 w107 po9Y 418 'NV1 ,263 WM 1'V7,GCHQ MY 265

.The Human Rights Act1998 266

“As lunderstand | .NIINN NINI12 Y19 nn"pnn X7 1w n917 N"NNT1 N'NYn ..R (Gentle) v. Prime Minister [2008] 1 AC1356, [60] 267
it, itis now common ground that if a Convention right requires the court to examine and adjudicate upon matters which were
previously regarded as non-justiciable, then adjudicate it must”)

NI'NPIN NN I'700 09WNN N'2 N2 12W R (Aguilar Quila) v. Secretary of State for the Home Department [2012] 1 AC 621 1WN'7 IN1 268
R (Tigere) v. ;MNK7 8 q'V02 NIIYNN nNawn Ny NI INY A0 |I'NIwN DXNYY DTV 110122 AR NNBX N0
1100 NINITN N'7210 DK |1'7Un 09WNA N2 N2 12W Secretary of State for Business, Innovation and Skills [20151 1 WLR 3820
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ININT NINW 11IVNN 110122 NN ﬂ‘]'ﬂp Yw 'NT M0 NPND2 |I'"TN NN10N2 .Shergill v Khaira [2014] UKSC 33, 42 [2015] AC 359 269
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Rayner Thwaites, The Changing Landscape of Non-Justiciability, 2016 N.Z. L. IN1 N2N1n17 .|9117 NIWLA [IT7 0'30N1 NID'OWA™R NV
.REV. 31,36 (2016)

.Buttes Gas & Oil Cov Hammer (No 3) [1982] AC 888 (HL) 270
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.Belhaj & Rahmatullah (No1) v Straw & Ors [2017] UKSC 3

states involved, or “Even if one could say that such treatment reflects some policy of the various foreign :DIXD 09I1WN 112713
indeed of the United Kingdom, it goes far beyond any conduct previously recognised as requiring judicial abstention... But | see
no reason why English law should refrain from scrutinising their conduct in the course of adjudicating upon claims against other
parties involved who enjoy no such immunity here, where the alleged conduct involves almost indefinite detention, combined
.with deprivation of any form of access to justice and, for good measure, torture or persistent ill-treatment of an individual”

That the Freedome of Speech and Debates or Proceedings in Parlyament ought not to b impeached or” :nI"atn NN w73
'019'W NIP'9Y WTIND |I'V " TW” |n)n‘1 Nw 0DWY” NI2 'MD IX7T 2NN |l"l|1 ."questioned in any Court or Place out of Parlyament
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NIIND 'K N7WNNN WKI7 '3 waTI' .R (Miller) v. The Prime Minister and Cherry v. Advocate General for Scotland ([2019] UKSC 41)
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.Nwnnn wx1 hw 0'1o9n 0'vann 1wl npin N2 noinnnw

(“thata decision to prorogue Parliament will be unlawful if the prorogation has the effect of frustrating or |'Tn 09" 50 ‘D92 ,DW
preventing, without reasonable justification, the ability of Parliament to carry out its constitutional functions as a legislature and
.as the body responsible for the supervision of the executive”)

JoHN FinNis, THE UNCONSTITUTIONALITY OF THE SUPREME COURT'S PROROGATION JUDGMENT, wiTH SuppLEMENTARY Notes (Oxford Legal Studies INY:
Research 2020); MARTIN LoUGHLIN, THE cASE OF PROROGATION: THE UK CONSTITUTIONAL COUNCIL'S RULING ON APPEAL FROM THE JUDGMENT OF THE SUPREME
.Courr (Policy Exchange 2019)

.21'NY1 ,0W

.Delve and Glynn v. Secretary of State for Work and Pensions [2020] EWCA Civ1199

Av Secretary of State for the Home Department [2005] 2 AC 68, [29]

.The Draft Fixed-term Parliaments Act 2011 (Repealed) Article 2—3

.Operation Dismantle v. The Queen, 1985 CanLll 74 (SCC), [1985] 1 S.C.R. 441

.465 'NY

.Chaoulliv. Quebec (Attorney General), [2005]1S.C.R. 791, 872 1wn" IX1

.Geoffrey Cowper and Lorne Sossin, Does Canada Need a Political Questions Doctrine?, 16 Supreme CourT L. Rev. 343 (2002)
.Lorne M.Sossin, Bounparies Or JubiciaL Review: THE Law OF JusTiciasiLiTy IN CanADA (2nd Edition 2012) fn 2, at 145-200
.BCSC1342,59 B.C.L.R. (4th) 38, [2007] 1 W.W.R. 3312006

.4971 47 'D91 ,0W

.(Misdzi Yikh v Canada, [2020] FC]) No 1109, 2020 FC 1059, [2020] ACF no 1109, 474 CRR (2d) 53
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.La Rose v Canada (Minister of Citizenship and Immigration), [2008] IADD No 1851, [2008] DSAI no 1851, para 40
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Reference re Same-Sex Marriage, 2005 CFLG para 26,001 (8-9)

Reference Re Canada Assistance Plan (BC), 1991 CanlLIl 74 (SCC), [1991] 2 S.C.R. 525
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