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...conventions of the constitution, which consisting (as they
do) of customs, practices, maxims, or precepts which are not
enforced or recognised by the courts, make up a body not
of laws, but of constitutional or political ethics... [They] are
admittedly not laws; they are not (that is to say) rules which

will be enforeed by the courts...
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It is often said that it would be unconstitutional for the
United Kingdom Parliament to do certain things, meaning
that the moral, political and other reasons against doing
them are so strong that most people would regard it as
highly improper if Parliament did these things. But that
does not mean that it is beyond the power of Parliament to
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"But they cannot do such things. If Parliament chose to do any of them, the
Courts could not hold the Act of Parliament invalid. It may
give legal rullngs be that it would have been thought before 1965 that it would
. . be unconstitutional to disregard this convention. But it may
on its operation also be that the unilateral Declaration of Independence
b released the United Kingdom from any obligation to observe
Or scope, because the convention. Their Lordships in declaring the law are not
those matters concerned with these matters. They are only concerned with
i the legal powers of Parliament.84
are determined
silL: DY "14a% 1T NTAY WWINT TN 'wTan 17Yyn vawnn nna
within the 1"
T19V1P0 NYWNN YW nnaywy nnnTa 12w 85 Miller 111y ,n1TNN
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..itis recognised that the Parliament of the United Kingdom
will not normally legislate with regard to devolved matters

without the consent of the Scottish Parliament.86
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:1"¥1 ,Madzimbamuto 171ava

Judges...are neither the parents northe guardians of political
conventions; they are merely observers. As such, they can
recognise the operation of a political convention in the
context of deciding a legal question... but they cannot give
legal rulingsonitsoperation orscope, because those matters
are determined within the political world. As Professor Colin
Munro has stated, ‘the validity of conventions cannot be the

subject of proceedings in a court of law’...87
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.it is an inadmissibly narrow conception of American
constitutional law to confine it to the words of the
Constitution and to disregard the gloss which life has
written upon them. 94
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..asystematic, unbroken, executive practice, long pursued to
the knowledge of the Congress and never before questioned,
engaged in by Presidents who have also sworn to uphold
the Constitution, making as it were such exercise of power
part of the structure of our government, may be treated as a
gloss on “executive Power” vested in the President. 9>
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”Perhaps the
main reason why
conventional
rules cannot be
enforced by the
courts is that they
are generally in
conflict with the
legal rules which
they postulate
and the courts are
bound to enforce
the legal rules.”

The conventional rules of the constitution present one
striking peculiarity. In contradistinction to the laws of the
constitution, they are not enforced by the courts. One
reason for this situation is that, unlike common law rules,
conventions are not judge-made rules. They are not based
on judicial precedents but on precedents established by
the institutions of government themselves. Nor are they in
the nature of statutory commands which it is the function
and duty of the courts to obey and enforce. Furthermore,
to enforce them would mean to administer some formal
sanction when they are breached. But the legal system
from which they are distinct does not contemplate formal
sanctions for their breach. Perhaps the main reason why
conventional rules cannot be enforced by the courts is that
they are generally in conflict with the legal rules which they
postulate and the courts are bound to enforce the legal
rules. The conflict is not of a type which would entail the
commission of any illegality.?
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in ConsTITUTIONAL CONVENTIONS IN WESTMINSTER SysTEMs: CONTROVERSIES, CHANGES AND CHALLENGES 217 (Brian Galligan
& Scott Brenton eds., 2015)

Brian Galligan & Scott Brenton, Constitutional Conventions IN WESTMINSTER SysTEMs: CONTROVERSIES, CHANGES AND 80
CHALLENGES 8, 8—9 (Brian Galligan & Scott Brenton eds., 2015)

(ALBERT V. Dicky, INTRODUCTION To THE STUDY OF THR LAW OF THE CONSTITUTION 417, 439 (1945) 81
Galligan & 1 INY .IT' U D'9IX11 DOWNA N2 D'NNIGNA,(Common Law| 721NN 0owWNA 7730 71207 NNT
12 NWY1,'0"' 17 207 DNI'D NAIDNW 9N '3 'I¥' .13712 'NY2 ,80 W”n 7'V ,Brenton, Constitutional Conventions
Nicholas Aroney, Law and Convention, in ConsTiTuTionAL CONVENTIONS IN1 .INSIPN 112 0'001 DI 'T' 'V wIn'w
IN WESTMINSTER SysTEMS: CONTROVERSIES, CHANGES AND CHALLENGES 24, 24—25 (Brian Galligan & Scott Brenton eds.,
PeTer Hoca, ConsTiTuTIoNAL LAw OF CANADA 7—8 (5th ed, 2005) (“Conventions are rules IN1 XWI122 N2N1NY .(2015
of the constitution which are not enforced by the law courts. Because they are not enforced by the law
courts they are best regarded as non-legal rules”); Joseph Jaconelli, The Nature of Constitutional Convention,
19 LEGAL STUD. 24, 30 (1999) (“[Constitutional convention] is a rule, characterised by a ‘critical reflective
attitude’, which looks on the outward pattern of behaviour as a standard to be followed. Any deviation
from the practice attracts —and is rightly regarded as attracting — criticism and pressure to conform. The
(“idea of asocial rule, itis submitted, captures the essence of a constitutional convention
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UNIversITY OF ILLiNois LAw ReviEw 1847, 1854 (2013)
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Curtis A. Bradley and Neil S. Siegel, Historical Gloss, Constitutional Conventions, and the Judicial Separation of 92
Powers, 105 GEORGETOWN LAW JOURNAL 255, 258, 267 (2017)

Adrian Vermeule, The Small-c constitution, Circa 1925, JOTWELL (2010) 93
(Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610 (1952) (Frankfurter,]., concurring 94
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Curtis A. Bradley & Neil S. Siegel, Historical Gloss, Madisonian Liquidation, and the Originalism Debate, 106 96
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Nicholas Barry & Narelle Miragliotta, Australia, in ConsTITUTIONAL CONVENTIONS IN WESTMINSTER SYsTEMs: 98
.CoNTROVERSIES, CHANGES AND CHALLENGES 204, 204—205 (Brian Calligan & Scott Brenton eds., 2015)
Itis also generally accepted that constitutional conventions are not legally” :206-205 "Nyl ,0W D1 IN1
binding... The non-justiciable quality of conventions renders their observance dependent on the
“..continuing cooperation and perceptions of self-interest of those who command them

(Copyright Owners Reproduction Society v. EMI (Australia) Pty Ltd [1958] 100 C.L.R 597 HC (Aust 99
."EMI "my" n")
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Statute of Westminster, 1931, ¢. 4, 5.4 101

Statute of Westminster Adoption Act1942 102

FAl Insurances Ltd v. Winneke (1982) 151 CLR 342 103
Commonwealth v. Northern Land Council (1991) 30 FCR1 104

Commonwealth v. IN1;(TNX TI0 ‘TN D'091W NW'w] 217 YT NOINNN NI90] N12IN DOWNA N'2Y7 YTV 105
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Ceoffrey Lindell, Judicial Review and the Dismissal of an Elected Government in 1975: Then and Now?, 38 106
AusTRALIAN BAR ReviEw 118, 130—132 (2014): “If my analysis is soun, it would seem to be highly arguable that
some rules of constitutional convention have now become transformed into rules of law so as to become
“constitutionally entrenched
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CHRISTOS MANTZIARIS, EGAN V. 7¥K 1IDRN NN D1 1T 1WEN2 INY .0IN90 1w NIYI20A I'NMINO0 NIw1oY
WILLIS AND ECAN V. CHADWICK: RESPONSIBLE COVERNMENT AND PARLIAMENTARY PRIVILEDGE 11
(Department of Parliamentary Library, 2000), available at: https://www.aph.gov.au/binaries/library/pubs/
rp/1999-2000/2000rp12.pdf: “..the Egan cases confirm that the judiciary is more likely to recognise the
doctrine of responsible government as a resource for constitutional interpretation rather than as a direct
source of rights that may be enforced by the courts. Sometimes this is captured by classifying responsible
government - or its better known components such as ministerial responsibility - as ‘conventions' rather
than'laws'. The important distinction however, is that between the use of the doctrine to interpret
rights and obligations otherwise conferred and the use of the doctrine to confer rights and obligations. In
conformity with the preference for a flexible and non-prescriptive doctrine, the court's clear preference is
“for the 'recognition’ approach
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Opinions and Canadian Constitutional Development: The Supreme Court's Reference Jurisdiction, 74 MINN. L. REV.
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"It would not be appropriate for the Court to devise in the :905 'Y ,0W D1 IN1 .881°880 "NV ,.0DW 117
abstract a specific formula which would indicate in positive terms what measure of provincial agreement
is required for the convention to be complied with. Conventions by their nature develop in the political
field and it will be for the political actors, not this Court, to determine the degree of provincial
L“consent required
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"Nor are we asked to enforce a convention. We are asked to recognize it if it exists.:885 'V ,0W IN1 118
Courts have done this very thing many times in England and the Commonwealth to provide aid for and
“background to constitutional or statutory construction

"This conflict between convention and law which prevents the courts from enforcing :882 'nva ,0W 119
L“conventions also prevents conventions from crystallizing into laws, unless it be by statutory adoption
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Ontario Hydro v. Ontario (Labour Relations Board) [1993] 3 SCR 327, 362 (“The enforcement of conventions 120
lies in the political, not the legal field. They can be broken, and the courts have no power to prevent this,
but there is a political price to pay”); Reference Re Secession of Quebec, [1998] 2 S.C.R. 217, at para. 98 (“The
respective roles of the courts and political actors in discharging the constitutional obligations we have
identified follows ineluctably from the foregoing observations. In the Patriation Reference, a distinction
was drawn between the law of the Constitution, which, generally speaking, will be enforced by the courts,
and other constitutional rules, such as the conventions of the Constitution, which carry only political
Ontario English Catholic Teachers’ Ass. v. Ontario (Attorney General), [2001] |"1u2 unKn AR IK1 ]2 .(“sanctions
1SCR 470, at pa. 63—64
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"the process must be initiated by the ChiefJustice of India in the case of the... :;|'Tn 097 73 'D9 ,0W 128
Supreme court... This is the general practice prevailing, by convention, followed over the years, and
continues to be the general rule even now, after S.P. Gupta. The executive itself has so understood the
correct procedure, notwithstanding S.P. Gupta, and there is no reason to depart from it whenitis in
13 ONXYI 1'NXN NI'TNN NID 'K 1 |'IX' .consonance with the concept of the independency of the judiciary”
'09,0W IX7) 'I'NDN ]‘5nLI vain ‘172 |I'LIUH DIoWNN N'2 N'W1 NXIDAN NIFTDN K'WI 1N N1 02N 0PN N
AT pOoY 468746671 44

J'n pUDLl 41°37°122'D9,0W 129

.801°800 'NV1,3 W”n 1V ,Ahmed, Albert & Perry, Judging Constitutional Conventions 130
J'Tn pDQﬁ 4587455 '0D9 ,n""1Wn D'UIIWA W9 131
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TN P09Y% 4517447 '09,0W 133

"The Framers of the Constitution placed a :|'Tn po9% 485 'D9 ,0W V1921 ,]'Tn DY 4857479 'D9 ,0W 134
limitation on the power of Executive in the matter of appointment of Judges to the Supreme Court and the
High Courts. The requirement of prior ‘consultation’ with the superior Judiciary is a logical consequence
of having an "independentJudiciary” as basic feature of the Constitution. If the Executive is left to ignore
the advice tendered by the Chief Justice of India in the process of consultation, the very purpose and
object of providing consultation with the Judicatory is defeated. We have, therefore, no doubt in our mind
that the Executive is bound by the advice/recommendation of the Chief Justice of India in the process of
.consultation under Articles 124(2) and 217(1) of the Constitution”
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N. R. Madhava Menon, Basic Structure: After 30 Years, in THE SUPREME COURT VERSUS THE
.CONSTITUTION: A CHALLENGE TO FEDERALISM 59,137 (Pran Chopra ed., 2006)

.768 'NV1 Kesavananda NW19 138
AGoel) 1 091w 1w 117 poa 19718 '091 | Lokur) M7 091WN 7w 117 P09 36671 2857283 'DI ,0W 139
AN 091w W 1T PO9YT 19718 *DOINIPIT D9IWA W 11'T PO9YT 346 Y09 NP N'WIN TW 11'T P09 220 ‘D9 ,0W 140

"This constitutional convention has been exhaustively :11j31'7 D9IWN W 13'T pO9Y 3627361 ‘D9 ,0W 141
dealt with by Justice Kuldip Singh in the Second Judges case and it was concluded that a constitutional
convention is as binding as constitutional law... Itis this constitutional interpretation and constitutional
.convention that results in binding the recommendation of the Chief Justice of India on the executive”
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"Parliament's attempt :802 'NY1 ,3 W 1V ,Ahmed, Albert & Perry, Judging Constitutional Conventions 143
to replace the collegium system would be invalid if the conventions relating to judicial independence—
givingjudges primacy in appointment decisions—formed part of the unamendable basic structure of the
Constitution. Through four complex separate opinions spanning almost 400 pages, the majority in NJAC
held that they did. The Court struck down the proposed Acts because they would subvert the conventions
.relating to judicial primacy in appointments..."

220’09 ,0W D1 1T NN2 NIDATAN INY 2117 091WA 1w 11'T 097 285 '09 , AU D'USIWA AWI9 ANATT INT 144
NP K'Wan YW 1T P09y

"This Court, while carving out each of the above ‘basic features’, placed reliance on one or more :DW 145
Articles of the Constitution (some times, in conjunction with the preamble of the Constitution). It goes
without saying, that for carving out each of the ‘core’ or ‘basic features/basic structure’ of the Constitution,
only the provisions of the Constitution are relied upon. Itis therefore apparent, that the determination of
.the ‘basic features’ or the ‘basic structure’, is made exclusively from the provisions of the Constitution”
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