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It is the essence of constitutional government that the
normal control of Parliament should not be suspended
either to a greater degree or for a longer time than the
exigency demands.8

:1N1 NIwn Np'pn YW 07'NPINN 0'WATM7 NNNINW a1 ,1N

[Tlhe practice of delegated legislation ['van nann
niwn np'pnY] persistently violates the requirements of
another important constitutional principle: the separation
of powers . . . [O]lbservance of the separation of powers is
‘a necessary condition for the rule of law . . . and therefore
for democratic government itself’ . . . Legislation by the
executive, a straightforward and potentially dangerous
violation of the separation of powers, is one of the dominant
rule making techniques in the contemporary constitution.
This should be of concern to us all.?
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[Wihich are perfectly lucid and legal [n'Tniy ,n1va
nvwawn n1'nana] butwhich are bureaucratic, vexatious,
embarrassing and harassing to the subject [n1T8Y n192l.
Whether or not this House should approve an Order of that
kind is a political decision which only a Legislature is competent
totake ... [W]hen a Minister of the Crown has exercised his
executive discretion . . . that seems to me to be essentially
a matter for which he should be held accountable by this
House and not by a court of law. It is manifestly impossible for
any judge to consider whether the Minister, having all the facts of
the case in his mind, exercised his discretion in a reasonable way.

[11f we are to allow civil servants, under delegated powers,
to carry [Parliamentary] legislation further.. . itis obviously
most desirable that we should exercise strict control
over their tireless zeal and efficiency . . . and be on the
look-out for Regulations which, highly convenient to the
bureaucrats, will be regarded as intolerably burdensome to

[naoin nwaTn] the people.”
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The point is . . . that no one ought to be trusted with
power without restraint. . . . Administrators, however
well-intentioned and however much they may consult
persons and interests directly affected by their particular
departments, may be outoftouchwith theneedsand wishes
of ordinary men and women . .. Parliament is composed of
members who should be in touch with the needs and wishes
of the ordinary people of a nation, and it has the authority,
ultimately, to withdraw powers delegated.’?

:N"MBYINYIA NIPA TYA N1IYYN NN NQT 010N TT197T 11 11pn

[Delegated legislation] should not allow a government to
implement [,vopviipnn AYIYw 193 ,0"2annN NaNa
T'Pann NI YINTAW 1112 ."yRaY” RI1 "2NY9” N
nyxann mwin 9w.] policy as this is a matter for
parliamentary enactment. . . . The membership of the
House of Representatives represents the democratic will of
the citizens . . . If a government policy is to become law, it is
not enough that the Executive should declare it to be such.
Instead, the Executive must submit its policy proposals to
the House in form of government Bills, where the House.. ..
must decide in its collective wisdom whether to pass those
Bills into law.

If government policy is implemented by [executive fiat],
opposition parties are denied the opportunity to scrutinize,
debate, mould and possibly even view legislation before it
becomeslaw....Inthecaseof delegated legislation, because
the legislative process is internal to the government, the
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media may not even be aware that regulations are going
to be made, let alone facilitate debate on what that law
should be.

[Tlhere is a serious danger that delegated legislation will
make serious inroads into personal rights in the interests of
the policy being promoted. . . . Of course, this is not to say
that Acts of Parliament never infringe on personal rights
and liberties, because they can and do. Nevertheless, the
parliamentary process encourages awareness and debate
on those breaches in a way that legislation by [executive
fiat] can never match.’>
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The Regulations and Ordinances Committee has been
one of the great success stories of the Senate. . . Each year
now the Committee examines just under 2000 legislative
instruments against its terms of reference. It raises issues of
concern in relation to about ten per cent of the instruments.
The majority of these concerns are dealt with by way of an
explanation from the relevant minister or by the minister
undertaking to attend to the Committee's concerns when
next the legislation is being amended.

Where there is a delay in dealing with the issues that
the Committee has raised or an initial response has not
satisfied the Committee, the Chair of the Committee will
move a disallowance motion in the Senate. This has, in
recent years, always produced a response. The Senate has not
had todisallow a regulation on the initiative of the Committeesince
1988. This is simply because, over the many years of its existence,
the Senate has always supported a disallowance motion when
moved by the Committee. The executive knows that it must reach
an accommodation with the Committee or lose its legislation.
(nao1n nwaTn). 27
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[Tlhe merits of delegated legislation are subject to at
least a minimal level of meaningful scrutiny in Parliament.
Meaningful scrutiny has two components: public
justification; and vulnerability to defeat. So procedures
must be put in place which require the Government to publicly
defend the merits of its delegated legislative proposals, and run
a genuine, even if only small, risk of them being voted down.46
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The main potential for future use [of sunset legislation]
lies in a more systematic application of sunset clauses with
regard to . . . policy goals. To achieve this, sunset clauses
must be coupled with evaluation clauses, and the criteria
of ex-post evaluation must be defined according to the

respective policy objectives. >°
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